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Sweet, D.J.,

Def endants Police Oficer Tuozzolo (“Tuozzolo”), P.OQO
Appl ewhite (“Applewhite”), Sot . Chu (“Chu”), Sgt . Denpsey
(“Denpsey”), Sgt. Anderson (“Anderson”), Sgt. McKernan (“MKernan”)
(collectively, the "individual defendants”) and the Cty of New
York (“the City”) have noved for partial summary judgnent pursuant
to Fed. R Cv. P. 56. Plaintiff Frank Standt (“Standt”) opposes.
For the reasons set forth below, the notion will be granted in part

and denied in part.

The Parties

Frank Standt is a citizen and resident of Germany.

Def endant City of New York is a nmunicipality organi zed

and existing under the laws of the State of New York.

At all tinmes relevant to this action, Police Oficers
Tuozzol o and Applewhite, Sergeants Chu, Denpsey, Anderson, and

McKernan, and John Does #1-#5 were police officers under the



command of the 28th Precinct of the New York City Police Departnent

(“NYPD") .

The Facts

Al nost every material fact in this action is the subject
of serious dispute, as set forth below. Rule 56 requires the facts
to be construed in the light nost favorable to the plaintiff in

this summary judgnent notion.

At approximately 1:05 a.m on January 27, 1999, Standt
was stopped at a NYPD traffic checkpoint at Mount Morris Park and
West 123rd St. in New York City. (Conpl. 11 9, 10; Maazel Decl.
Ex. A (Standt Deposition) at 192:11-14.) He was driving a black
1994 Saturn autonobile wth a “gay pride” rainbow fl ag hangi ng from
the rear view mrror. (Rosen Decl. Ex. J (Online Booking System
Arrest Worksheet) at 34; Mazel Decl. Ex. A at 170; Standt Decl.
12.) At that tinme, Standt spoke English with a thick German accent
and had difficulty understanding English. (Standt Decl. 110;
Maazel Decl. Exs. G (Denpsey Decl.) at 99, M (Chu Dep.) at 126, N

(Parduba Dep.) at 47.)

O ficer Tuozzol o approached the vehicl e and asked St andt

where he was com ng fromand where he was going. (Rosen Decl. Ex.



N (Tuozzolo Deposition) at 159:18-23; Rosen Decl. Ex. E
(I'ntoxicated Driver Examnation Form) at 2; Standt Decl. 194.)
Standt contends that he told Tuozzolo that he was comng from a
friend s house and was on the way to another friend s house (Standt
Decl. f4), but Tuozzol o alleges that Standt told himhe didn’t know
ei ther where he was com ng from or where he was going. (Tuozzolo

Dep. at 159:18-23; Rosen Decl. Ex. E.)

Tuozzol o asked Standt to showa drivers’ |icense. Standt
produced his Gernman |license, which contained the words “drivers
license” in English, as well as his passport, from his trunk.
(Maazel Decl. Ex. C.) The license did not have any expiration
date, and Tuozzolo was unaware that New York |aw allows non- New
York residents to drive with licenses issued by foreign countries.

See NY. V..T.L. 8§ 250(2); (Tuozzolo Dep. at 248:13-16, 259-60).

Tuozzol o avers that Standt had bl oodshot eyes and was not
wearing a seatbelt. (Tuozzol o Dep. at 148-50) Standt, on the other
hand, does not believe his eyes were bl oodshot and contends that he
was wearing a seatbelt because the car he was driving has an
automati c shoul der belt feature. (Standt Decl. 919 2, 5; Standt
Dep. at 188.) O her officers who interacted with Standt at the
checkpoint and at the police station did not observe himto have
bl oodshot eyes. (Maazel Decl. Exs. M (Chu Dep.) at 127, 167-68, N
(Parduba Dep.) at 47-8, O (Tolan Dep.) at 76.)
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Al t hough Tuozzol o | ater admtted that Standt exhi bited no
signs of intoxication at any tinme during their encounter, Standt
was asked to exit his car and walk a straight line to conplete a
field sobriety test. (Tuozzolo Dep. at 572-74, 189-90, 500-02
Onl i ne Booking Sheet at |. 17; Standt Dep. at 14:11-16.) Tuozzolo
has alternately alleged that Standt failed to conplete the test,
and that he conpleted it but failed to walk “heel to toe” as
required. (Tuozzolo Dep. at 183:4-9, 184:21-22,188:4-12) Standt
contends that he wal ked the straight line with no difficulty but
was never instructed in the “heel to toe” nmethod. (Standt Dep. at

14:17-19.)

After attenpting the line wal k, Standt was arrested and
charged wth driving wunder the influence of alcohol at
approximately 1:10 a.m (Tuozzol o Dep. at 290; Online Booking
Sheet, |. 9; Rosen Decl. Ex. D (28th Pct. Command Log); Standt Dep.
at 34.) Sgt. Chu, the supervisor on the scene, alleges that Standt
becane agitated, started yelling in German and said “Heil Hitler.”
(Rosen Decl. Ex. P (Chu Dep.) at 132). Standt denies having said
this or raised his voice at all, which Tuozzolo confirnms. (Stand

Dep. at 34-35; Standt Decl. 6; Tuozzolo Dep. at 573-74.)

Standt was transported to the 28th Preci nct of the NYPD.
When he arrived at the precinct, the desk sergeant, Victor Denpsey,
did not notice Standt to have any signs of intoxication, such as
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snmelling of alcohol, slurring his speech, being unsteady on his
feet, or having bl oodshot eyes. (Maazel Decl. Ex. G (Denpsey Dep.)
at 99-104.) Nonethel ess, Denpsey wote in the command | og that
St andt appeared i ntoxi cated. (Denpsey Dep. at 99-104; Comrand Log
(“App Intox”).) Denpsey also searched Standt’s bag, which
cont ai ned various gay-rel ated magazi nes and other itens. (Standt

Dep. at 59-61, 197-203.)

Oficer Parduba admnistered a breathalyzer test to
Standt on the second floor of the precinct at approximtely 2:35
a.m Meanwhi |l e, Tuozzolo began to fill out the appropriate
paper wor K. In the space for “Physical Condition” in the Online
Booki ng Sheet, Tuozzolo wote the code “01" for “Apparently
Normal .” (Mnazel Decl. Ex. EIl. 17; Tuozzol o Dep. at 500-02.)! On
the Intoxicated Driver Exam nation form Tuozzolo checked boxes
indicating that Standt’s eyes were bl oodshot and his bal ance was
“swayi ng.” (Rosen Decl. Ex. E (Intoxicated Driver Exam nation form
at 2.) While upstairs, officers including Tuozzolo directed
repeated explicit honophobic remarks at Standt. (Standt Dep. at
86-9.) The breathal yzer test revealed that Standt had a bl ood

al cohol level of 0.00% (Rosen Decl. Exs. F (Chemcal Test

1 The "0" appears to be witten over with a "1," giving the
appearance of a "11" code, which stands for "Intox Drugs."” There
is no allegation that Standt manifested any sign of drug use.
Tuozzol o cannot explain this discrepancy, other than to guess that
he put a "slash" through the zero. (Tuozzolo Decl. at 502.)
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Anal ysis), G(Oficer’s Arrest Report - IDTU).) The DU arrest was

t hen voided. (Command Log.)

Still in handcuffs since his arrest, Standt was returned
downstairs. Crying now, he asked repeatedly to contact the German
Consul at e. (Standt Dep. at 94-5, 98-100, 104-07.) No officer
either notified him of his right to contact the Consulate or
allowed himto do so at any tine. (Standt Dep. at 100-01, 104-07;

Standt Decl. T 9; Tuozzolo Dep. at 404-07.)

When St andt requested that his handcuffs be | oosened, an
officer tightened theminstead, and Standt alleges that officers
began to assault him by pulling his hair, hitting himin the
shoul ders, ribs, and stomach. (Standt. Dep. at 108-17.) The
defendants contest this charge, and specifically contend that
O ficer Tuozzolo attenpted to renmove the cuffs once the DU charge
was voi ded, but that Standt “refused to be released,” tw sted and
moved away, began to scream and attenpted to bite him (Tuozzolo

Dep. at 378-79; Tuozzol o nmeno book).

At or about 3:16 a.m, Sgt. Denpsey ordered Standt to be
transported to St. Lukes Hospital as an alleged Enotionally
Di sturbed Person (“EDP"). (Denpsey Dep. at 131-34, 140.) Upon
arrival, Nurse Mary Swett (“Swett”) determ ned that Standt was not
enotionally disturbed in any way. (Standt Dep. at 142, 248-49
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Tuozzol o Dep. at 460-62; Maazel Decl. Ex. H (Tuozzol o Meno Book) at
4 (“ASS[t.] Head Nurse Nary Swett St. Lukes Hosp. Refused to Do
Wite up Not EDP’).) Standt asked Swett to contact the Gernman
Consul ate, which she did. Standt spoke briefly to an individual at

the Consul ate by tel ephone. (Standt Dep. at 236.)

At  approximately 4:30 a.m, Standt, who was still
handcuffed, was transported back to a parking I ot across fromthe
28th Precinct station house, where he alleges that he was again
beaten by several police officers. (Standt Dep. at 273-82.)
Tuozzol o i ssued Standt two summonses -— one for driving without a
seatbelt and the other for driving without a valid license --
before releasing him (Standt Decl. § 8; Maazel Decl. Ex. K
(sumonses).) The sumonses had been sworn at approxi mately 2:45
a.m -- after the breathalyzer test cane back negative. (Maze
Decl. Ex. H (Tuozzolo nmeno book)), but Standt was not notified of
them until after 4:30 a.m (Standt Decl. { 8). He was finally
rel eased at approximately 4:39 a.m, nore than three hours after he

was stopped at the checkpoint. (Tuozzolo neno book.)

Standt then returned to St. Luke's Hospital in order to
seek treatnment for injuries he had received that night. (Standt
Dep. at 293-95; Maazel Decl. Ex. | (St. Luke s Hospital Records)).

He al l eges that his treatnent by officers brought back nmenories of



his brutal detention and inprisonnent by the East German STAS

police when he lived in East Germany. (Conpl. 957.)

Standt retained an attorney and appeared in traffic court

two or three tinmes before both sumobnses were di sm ssed. (Miaze

Decl. ¥ 3; Standt Decl. { 8.)

Procedural History

After duly serving notices of claimpursuant to New York
| aw and receiving no offer of settlenment, Standt filed this action
against the Cty, Tuozzolo, and John and Jane Does #1-#10 on
Novenber 3, 1999. An anended conpl ai nt addi ng Appl ewhite, Chu,
Denpsey, Anderson, and McKernan, and reduci ng nunber of John Does,
was filed on February 20, 2001. The anended conpl ai nt contains ten
claims: (1) a 42 U. S.C. § 1983 cause of action for conspiracy to
viol ate, and actual violations of Standt’s Fourth, Fifth, Sixth,
and Fourteenth Amendnent rights, by the individual defendants; (2)
violations of the Article I, 8 2 of the New York State
Constitution; (3) assault and battery; (4) false arrest and fal se
i mprisonnment; (5) Intentional Infliction of Enotional D stress; (6)
Mal i ci ous Prosecution; (7) Conversion/Unjust enrichnent of a watch
and bracelet; (8) Article 36(1) of the Vienna Convention on

Consul ar Rel ations, (9) negligence with regard to the watch and



bracel et, each against all defendants; and (10) negligent

hiring/training/retention of enploynent services by the GCty.

The defendants filed this partial summary judgnment notion
on March 13, 2001. Specifically, the defendants seek summary
judgnment on (1) the Vienna Convention claim (2) the false arrest
and fal se inprisonnent claimdue to (a) the existence of probable
cause and (b) qualified imunity; and (3) the malicious prosecution
claim? Standt filed opposing papers on April 9, 2001, and the
notion was deened fully submtted upon oral argunent on My 2,

2001.

Di scussi on

Summary Judgnent St andard

Rule 56(c) of the Federal Rules of Civil Procedure
provides that a notion for summary judgnment nmay be granted when
"there is no genuine issue as to any material fact and that the

nmoving party is entitled to a judgnent as a matter of law." The

2 The notion al so seeks sunmary judgnment on the “42 U. S.C. §
1983 [claim against the Gity.” (Def. Br. at ii.) However, as set
forth above, the only 8§ 1983 claim is against the individual
defendants, not the City. (Conpl. at 8 (“First Cause of Action: 42
U S C § 1983/ Constitutional C ai s, Agai nst | ndi vi dual
Def endants”).)
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Second Circuit has repeatedly noted that "as a general rule, al

anbiguities and inferences to be drawn from the underlying facts
shoul d be resolved in favor of the party opposing the notion, and
all doubts as to the existence of a genuine issue for trial should

be resolved against the noving party.” Brady v. Town of

Col chester, 863 F.2d 205, 210 (2d Gr. 1988) (citing Cel otex Corp.

v. Catrett, 477 U.S. 317, 330 n.2, 106 S. . 2548, 91 L. Ed.2d 265

(1986) (Brennan, J., dissenting)); see Tonka v. Seiler Corp., 66

F.3d 1295, 1304 (2d Cir. 1995); Burrell v. Gty Univ., 894 F. Supp.

750, 757 (S.D.N. Y. 1995). [If, when view ng the evidence produced
inthe light nost favorable to the non-novant, there i s no genuine
issue of material fact, then the entry of sunmmary judgnent is

appropriate. See Burrell, 894 F. Supp. at 758 (citing Binder v.

Long Island Lighting Co., 933 F.2d 187, 191 (2d Cr. 1991)).

Materiality is defined by the governi ng substantive | aw
"Only di sputes over facts that m ght affect the outcone of the suit
under the governing laww || properly preclude the entry of summary
judgnent. Factual disputes that are irrel evant or unnecessary wl |l

not be counted."” Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248, 106 S. C. 2505, 91 L. Ed.2d 202 (1986). “[T] he nere
exi stence of factual issues -- where those issues are not materi al
to the clainse before the court -- will not suffice to defeat a

nmotion for summary judgnent." Quarles v. General Mdtors Corp., 758

F.2d 839, 840 (2d Cir. 1985).
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Wi | e al | reasonabl e anbi guiti es and i nferences shoul d be
resol ved against the noving party, those inferences nust be
supported by affirmative facts and nust be based on rel evant,
adm ssi ble evidence. See Fed. R Civ. P. 56. A party seeking to
defeat a summary judgnent notion cannot "'rely on nere specul ation
or conjecture as to the true nature of facts to overcone the

nmotion.'" Lipton v. Nature Co., 71 F.3d 464, 469 (2d G r. 1995)

(citation omtted).

1. The Vienna Convention O aim

Def endants all ege that Standt cannot pursue his § 1983
claimfor violation of his right to consular notification under the
Vi enna Convention on Consular Relations (“VCCR' or “Vienna
Convention”), April 24, 1963, 21 U S T. 77, 101 T.1.A. S. No. 6820,
506 U.N.T.S. 261, 1967 W. 18349, because (1) Standt does not have
standing to bring suit for violations of the VCCR, as that treaty
does not provide an individual right of action; (2) VCCR violations
are not actionable pursuant to 42 U.S.C. § 1983; and (3) even if he
does have a cogni zabl e cl aim he cannot showthe prejudice required

to cl ai m danages.

A. The VCCR Provides a Private Cause of Action
That | ndividuals Such as Standt May Enforce

12



The VCCR cane into force on April 24, 1964, and was
ratified by the United States on Cctober 22, 1969. See Cong. Rec.
30997 (1969). Although international treaties, as agreenents anong
nations, rarely grant rights that may be enforced by an indivi dual ,

there are exceptions to this rule. See United States v.

Al varez- Machain, 504 U S. 655, 667-68, 112 S. C. 2188, 119 L.

Ed. 2d 441 (1992); Head Mney Cases, 112 U. S. 580, 598, 5 S O

247, 254, 28 L. Ed. 798 (1884). The Supreme Court has recognized
generally that an individual may assert private rights under a
treaty if the treaty either expressly or inpliedly provides for a

private right of action, see Argentine Republic v. Anerada Hess

Ship. Corp., 488 U S. 428, 442, 109 S. C. 683, 102 L. Ed.2d 818

(1989), and has noted that the Vienna Convention in particular
“arguably confers on an i ndividual the right to consul ar assi stance

followng arrest,” Breard v. G eene, 523 U. S. 371, 376, 118 S. C.

1352, 1355 (1998). However, the Supreme Court has not directly
addressed whether the “right to consul” may be asserted in United
States courts, the nechanism by which it may be raised, or the

appropriate renedy for its violation.

The threshol d i ssue -- often subsuned under the doctrines
of “standing” and “sel f-executing” treaties -- is whether the VCCR
confers a private right of action enforceable by individuals. See,

e.g., Carlos Manuel Vazquez, Treaty-Based Rights and Renedi es of

I ndi viduals, 92 Colum L. Rev. 1082, 1135 (June 1992) (hereinafter
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“Vazquez”) (in treaty cases, the i ssue of standing and the question
“whet her the individual has a ‘right’ under the treaty such that
the treaty may be said to be self-executing . . . in fact address

the sanme issue and should be collapsed.”); cf. National Railroad

Passenger Corp. v. National Assn. of Railroad Passengers, 414 U.S.

453, 455-56, 94 S. C. 690, 692, 38 L.Ed.2d 646 (1974) (although
guestions of “standi ng” and whether statute “can be read to create
a private right of action to enforce conpliance wth its
provisions” are “interrelated,” the “threshold question clearly is
whet her the [statute] . . . creates a cause of action whereby a
private party such as the respondent can enforce duties and

obligations inposed by the Act.”).?

3 Courts have assessed whether a treaty is “sel f-executing”
in several ways, including, nost comonly, asking whether the
treaty creates a private right of action, see, e.qg., Colunbia
Marine Services, Inc. v. Reffet Ltd., 861 F.2d 18, 21 (2d Cr.
1988) (to be "self-executing," treaty "nust prescribe[ ] rules by
whi ch private rights may be determned."), or requires Congress to
pass inplenenting |egislation before the treaty nay take effect,
see Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314 (1829); Dreyfus v.
Von Finck, 534 F.2d 24, 30 (2d Gr. 1976), cert. denied, 429 U S
835 (1976). The VCCR is recognized to be self-executing. See
Breard v. Pruett, 134 F.3d 615, 622 (4th Cr. 1998) (Butzner, J.
concurring) (“The Vienna Convention is a self executing treaty --
it provides rights to individuals rather than merely setting out
the obligations of signatories.”), cert. denied, 523 U S 371
(1998); S. Exec. Rep. No. 91-9, app., at 5 (statenent of J. Edward
Lyerly, Deputy Legal Adviser for adm nistration, that the United
States considers the VCCR “entirely self-executive,” and requiring
no Congressional inplenmenting legislation); Restatenment (Third)
Foreign Relations Law of the United States 8 111 cnt. h (1986)
(Executive Branch statenents regarding treaties carry great wei ght
in determ ning whether the treaty is self-executing).
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Lower "[c]ourts have been unable to reach a consensus,
and often even a decision, on the issue[ ] of whether Article 36

creates an individually enforceable right." United States V.

Santos, 235 F.3d 1105, 1107 (8th Cr. 2000). Many courts have
avoi ded “wad[ing] into the norass” by presuming that a private

right of action exists. United States v. Salaneh, 54 F. Supp.2d

236, 279 (S.D. N Y. 1999). See, e.qg., United States v. Lawal, 231

F.3d 1045, 1048 (7th GCr. 2000), cert. denied, 121 S. C. 1165

(2001); United States v. Cordoba-Msquera, 212 F.3d 1194, 1196

(11th Gr. 2000) (per curiam, cert. denied sub. nom Zuniga v.

United States, --- US ----, 121 S, C. 893, 148 L. Ed.2d 800

(2001); United States v. Li, 206 F.3d 56, 60 (1st Cir. 2000),

cert. denied, --- US ----, 121 S. C. 378, 148 L. Ed.2d 292

(2000); United States v. Lonbera-Canorlinga, 206 F.3d 882, 885 (9th

Cir. 2000) (en banc), cert. denied, --- US ----, 121 S. . 481,

148 L. Ed. 2d 455 (2000); United States v. Bin Laden, 132 F. Supp.2d

168, 194 & n. 30 (S.D.N. Y. 2000); Sorenson v. Cty of New York, Nos.

98 Civ. 3356(HB), 98 Civ. 6725(HB), 2000 W. 1528282, *3 (S.D.N. Y.
Cct. 16, 2000); United States v. Rodrigues, 68 F. Supp.2d 178, 183

(S.-D.N Y. 1999); United States v. Kevin, No. 97 CR 763 JG&K 1999

W. 194749, *3 (S.D.N.Y. Apr. 7, 1999).

Interpretation of treaties is governed by the Vienna

Convention on the Law of Treaties (“Treaty Convention”), My 23,
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1969, art. 26, 1155 U N.T.S. 331, 339,% which directs courts to
ook first to the plain |anguage of a treaty when attenpting to

determne its neaning. See Sumitonmo Shoji  Anerica, Inc. v.

Avagli ano, 457 U.S. 176, 180, 102 S. . 2374, 72 L. Ed.2d 765
(1982) (“Interpretation of [the Treaty] nust, of course, begin wth
the language of the Treaty itself[, and] [t]he clear inport of

Treaty | anguage controls. . . .7); CGoll v. Coll, 229 F.3d 133,

136 (2d G r. 2000).

Article 36 of the Vienna Convention enunerates the right

of consul ar notification as foll ows:

1. Wth aviewto facilitating the exercise of consul ar
functions relating to nationals of the sendi ng state:

4 Plaintiff argues that the standing question nust be
determ ned by reference to the analytical framework for statutory
construction set forth in Blessing v. Freestone, 520 U S. 329, 117

S. C. 1353, 127 L. Ed.2d 569 (1997). In Freestone, the Court
enpl oyed a three-part test to establish whether a statute provided
a federal right: (1) Congressional intent to establish an

i ndi vidual right; (2) the right asserted is specific enough to be
enforced by the judicial system and (3) the statute “nust
unanbi guousl y i npose a bi nding obligation on the states.” 520 U. S.
at 340-41, 117 S. . at 1359. The presence of all three factors
creates a rebuttable presunption that the statute creates an
enforceabl e federal right. 1d., 520 U.S. at 341, 117 S. . 1353,
137 L.Ed.2d 569. Although statutes and treaties share the sane
legal rung in the Anmerican hierarchy of |aws, see Witney v.
Robertson, 124 U. S. 190, 194, 8 S. . 456, 31 L. Ed. 386 (1888),
Freestone applies to statutes, not treaties. Nonetheless, as set
forth below, its three factors are relevant to the Treaty
Convention analysis, with the exception that the Congressiona

intent factor is replaced by the intent of the treaty's drafters,
and then only if the plain | anguage of the treat is anbi guous. See
infra.
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(b) if [the defendant] so requests, the conpetent
authorities of the receiving State shall, wthout
delay, inform the consular post of the sending
State if, within its consular district, a national
of that State is arrested or commtted to prison or
to custody pending trial or is detained in any
other manner. Any communi cati on addressed to the
consul ar post by the person arrested, in prison

custody or detention shall al so be forwarded by the

said authorities wthout delay. The said
authorities shall inform the person concerned
wi thout delay of his rights wunder this sub-
par agr aph;

(c) consular officers shall have the right to visit
a national of the sending State who is in prison

custody or detention, to converse and correspond
wth him and to arrange for hi s | egal
representation....

2. Therights referred to in paragraph 1 of this Article
shall be exercised in conformty with the laws and
regulations of the receiving State, subject to the
provi so, however, that the said |aws and regul ati ons nust

enable full effect to be given to the purposes for which
the rights accorded under this Article are intended.

VCCR, Art. 36 (enphasis added). This “text enphasizes that the
right of consular notice and assistance is the citizen's. The
| anguage i s mandat ory and unequi vocal, evidencing the signatories

recognition of the inportance of consular access for persons

det ai ned by a foreign governnent.” Breard v. Pruett, 134 F. 3d 615,

622 (4th Gr. 1998) (Butzner, J., concurring), cert. denied, 523

US 371 (1998); see also United States v. Hongl a- Yanthe, 55 F.

Supp. 2d 74, 77 (D. Mass. 1999) (“The | anguage of Article 36 clearly
refers to the existence of an individual right.”). Indeed, it is

difficult to imagine “how it is possible to frame |anguage that
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nmore unequi vocally establishes that the protections of Article
36(1)(b) belong to the individual national, and that the failureto
pronptly notify himher of these rights constitutes a violation of
these entitlenments by the detaining authority.” Li, 206 F.3d at 72

(Toruella, J., concurring in part and dissenting in part).

Def endant s argue that the Preanbl e to the VCCR under m nes
this interpretation. The Preanble states that “the purpose of such
privileges and imunities [set forth herein] is not to benefit
i ndividuals, but to ensure the efficient performance of functions
by consul ar posts on behalf of their respective States.” VCCR
Preanbl e. However, when taken in the context of the treaty as a
whol e, the Preanbl e’ s reference to “individuals” is best understood
as referring to consular officials rather than civilian foreign

nationals. See Rodrigues, 68 F. Supp.2d at 182 (“it appears that

the purpose of [the Preanble] is not to restrict the individua
notification rights of foreign nationals, but to nmake clear that
the Convention’s purpose is to ensure the snmooth functioning of
consul ar posts in general, not to provide special treatnent for

i ndi vidual consular officials.”); Mark J. Kadish, Article 36 of the

Vi enna Conventi on on Consul ar Rel ations: A Search for the Rght to

Consul, 18 Mch. J. Int’l L. 565, 594 (Sumrer 1997) (hereinafter
“Kadi sh”) (“The privileges and immunities granted in the Vienna
Convention are to enable to consul to perform his enunerated

functions, not to benefit the consul personally. Thus, the

18



preanbl e | anguage refers to the individual consul, not individual

foreign nationals.”).

Even if the Preanble were directed to «civilian
individuals, the direct conflict with the clear neaning of Article
36 would nerely create an anbiguity in the Treaty | anguage and
force the Court to refer to outside interpretive sources such as

t he travaux preparatoires® and operation of the treaty in practice

pursuant to the canons of treaty construction. See Croll, 229 F. 3d
at 136 (“Were the text -- read in the context of its structure and
purpose -- is anbiguous, we may resort to extraneous tools of

interpretation such as a treaty's ratification history and

subsequent operation.”) (citing Sumtono, 457 U. S. at 180, 102 S.

Ct. 2374). Each of these texts affirns the interpretation that the

VCCR was intended to confer individual rights.

First, commttee and pl enary neeting debates on the VCCR
reflect wi despread concern with the question of individual rights.
For exanple, a proposed amendnent by Venezuela that would have
elimnated the individual right of consular conmunication was
w thdrawn after receiving strong opposition from other nenber

st at es. 2 United Nations Conference on Consular Relations:

> The travaux preparatoires, or pre-enactnent debates between
representatives of nenber countries, effectively function as a
treaty’s “legislative history.” Haitian Crs. Council, Inc. v.
McNary, 969 F.2d 1350, 1362 (2d Cir. 1992).
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Oficial Records, at 37, 38, 84, 85, 331-34, U N Doc. A Conf.
25/6, UN Sales. No. 63.X.2 (1963) (hereinafter “COfficial
Records”). The United States, in particular, proposed |anguage
intended to “protect the rights of the national concerned.” 1d. at
337. In short, “the ‘legislative history’ of the Treaty supports
the interpretation that Article 36 was intended to confer
i ndi vidual rights on foreign nationals.” Kadish, 18 Mch. J. Int’|

L. at 599.

Second, inamcus briefs filedincrimnal actions in the
United States, other countries have recognized that the VCCR
creates a private right of notification for detained individuals.

See, e.qg., Breard v. Netherland, 949 F. Supp. 1255 (E.D. Va. 1996)

(Paraguay and Argentina), aff’d sub nomBreard v. Pruett, 134 F. 3d

615 (4th Cr. 1998), cert. denied, Breard v. G eene, 523 U. S. 371

118 S. . 1352, 140 L. Ed.2d 529 (1998); Faulder v. Johnson, 81

F.3d 515 (5th G r. 1996) (Canada), cert. denied, 519 U S. 995, 117

S. . 487, 136 L. Ed.2d 380 (1996); Chio v. Loza, 641 N. E. 2d 1082

(Chio 1994) (Mexico), cert. denied, 514 U. S. 1120, 115 S. C. 1983,

131 L. Ed.2d 871 (1995); Murphy v. Netherland, 431 S. E. 2d 48 (Va.

1993) (Mexico), cert. denied, 510 U.S. 928, 114 S. C. 336, 126 L.

Ed. 2d 281 (1993). Not ably, Germany invoked the VCCR in a suit
filed in Virginia to enjoin the inposition of the death penalty

against a German citizen who was not notified of his VCCRright to
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consul ar notification. See Federal Republic of Germany v. United

States, 526 U. S. 111, 119 S. C. 1016 (1999).

The rights of consular notification and consultation
enunerated in the VCCR are reinforced by federal regulations
designed to i npl enent these treaty obligations, as well as periodic
official mssives to the states. |In particular, Title 28, Code of
Federal Regul ations, Section 50.5, states that “[i]n every case in
which a foreign national is arrested the arresting officer shal
informthe foreign national that his consul will be advised of his
arrest unl ess he does not wi sh such notification to be given.” 28
CF.R 8 50.5(a)(1). The CFR requires the arresting agent to
“informthe nearest U S. Attorney of the arrest and of the arrested
person’s w shes regarding consular notification.” Id. 8§
50.5(a)(2). The U S. Attorney nust then “notify the appropriate
consul except where he is informed that the foreign national does
not desire such notification to be made.” 1d. 8§ 50.5(a)(3). See
also 8 CF.R 242.2(g) (requiring INSto notify every detained alien

of right to conmunicate with consul).

Not ably, the United States State Departnent, which was
assigned to enforce the VCCR, sends regular notices to state and
| ocal officials remnding them of their notification obligations

under the Treaty. See Kadish, 18 Mch. J. Int’l L. at 599 &
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nn.211-214 (citing Breard v. Netherland, 949 F. Supp. 1255 (E.D.

Va. 1996), Exs. A, B. (“This is to remnd all personnel with |aw
enforcement responsibilities that the US. is obligated under
i nternational agreenents and customary international lawto notify
foreign authorities when foreign nationals are arrested or

ot herwi se detained in the U S.")); Haitian Grs. Council, Inc. V.

McNary, 969 F.2d 1350 (2d Gr. 1992) (Executive Branch's

interpretation of treaty is entitled to great weight).®

The United States has repeatedly invoked Article 36 on
behal f of American citizens detained abroad who have not been

granted the right of consular access. See United States v.

Superville, 40 F. Supp.2d 672, 676 & n.3 (D.V.1. 1999) (noting
United States interventions in Iran in 1979 and N caragua in 1986.

As the Superville court noted,

6 However, in a subsequent death penalty case in Virginia,
the State Departnent and Justice Departnent informed the court that
“the Vienna Convention [was not] intended to create a judicial
remedy for alleged violations or to create legal rights for
i ndi vi dual s.” Kadi sh, 18 Mch. J. Int’l L. at n.221 (quoting
appellate brief in Republic of Paraguay v. Allen, 949 F. Supp. 1265
(E.D. Va. 1996) and citing argunent in Breard v. Netherland, 949 F.
Supp. 1255 (E.D. Vva. 1996)). See also Li, 206 F.3d at 63-66
(citing exanples of State Departnent statenments interpreting VCCR
as not conferring an individual right). However, the litigation
position of the State Departnent may not be entitled to as great
weight as its nonlitigation policy approach to interpreting the
VCCR, particularly due to the conflict between the two. See id.,
206 F.3d at 73-75 & n.4 (Toruella, J., concurring in part and
di ssenting in part).
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Under the fundanental principle of pacta sunt servanda,
whi ch states that "treaties nust be observed,"” the United
St ates has consistently i nvoked the Vienna Convention to
protest other nations' failures to provide Anericans with
access to consul ar officials. This basic principle also
requires, of course, that the United States respect its
obligations wunder the treaty. Reciprocity is the
foundati on of international |aw

ld. at 676 (citing Pruett, 134 F.3d at 622 (Butzner, J.

concurring)). It is critical for the judiciary to recogni ze VCCR
rights of foreign nationals detained in the United States for the
United States to continue its success in invoking the Vienna

Convention on behalf of U S. citizens detai ned abroad.

In sum the |anguage of the VCCR, coupled with its
“legislative history” and subsequent operation, suggest that
Article 36 of the Vienna Convention was intended to provide a
private right of action to individuals detained by foreign

officials. See, e.qg., Rodrigues, 68 F. Supp. at 183 (reasoning,

but not holding, that “the better reading of the treaty is that a
foreign national does have standing to assert his or her right to
consul ar notification under Article 36 of the Convention.”).” As

a foreign national detained by United States authorities w thout

! Def endants construe Rodrigues as “affirnfing] that
i ndi vi dual s do not have standi ng under the VCCR, but rather hol ds
that the VCCR was intended to confer rights on consul ar officials.
Rodriguez [sic], 68 F. Supp.2d at 182.” (Def. Reply Br. at 5-6.)
Ref erence to the text of Rodrigues denonstrates that defendants’
anal ysis i s erroneous.
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consul ar notice, Standt has standing to pursue a Vienna Convention

claim
B. Standt May Pursue an Affirmative Caim for
Violation of his VCCR Rights Pursuant to 42
US C § 1983
The VCCR, as a ratified treaty, “is of course ‘the
suprene |aw of the land.’”” Ackermann v. Levine, 788 F.2d 830, 838

(2d Gr. 1986) (quoting U S. Const. Art. VI, cl. 2); see also

VWitney v. Robertson, 124 U. S. 190, 194, 8 S. C. 456, 31 L. Ed.

386 (1888) (“By the Constitution a treaty is placed on the sane
footing, and nmade of Iike obligation, with an act of
| egi slation.”). Title 42, United States Code § 1983 *“inposes
l[itability on anyone who, under color of state law, deprives a
person ‘of any rights, privileges, or inmmunities secured by the

Constitution and laws’'” of the United States. Bl essing V.

Freestone, 520 U S. 329, 340 (1997) (quoting 42 U.S.C. § 1983
(1996)). As set forth above, the VCCR gives individuals aright to
consular notification in the event of arrest or detention. The
Suprene Court "[does] not lightly conclude that Congress intended
to preclude reliance on 8 1983 as a renedy for the deprivation of

a federally secured right." Wight v. Roanoke Redevel opnent and

Hous. Auth., 479 U. S. 418, 423-24, 107 S. Ct. 766, 93 L. Ed.2d 781

(1987) (quotation omtted).
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The VCCR is nost often addressed in the context of
crimnal cases, where courts have alnost uniformy declined to
suppress evidence or to dismss an indictnment for foreign national

defendants as a result of VCCR violations. See, e.qg., United

States v. Page, 232 F.3d 536, 541 (6th G r. 2000) (citing Li, 206

F.3d 56; Lonbera-Canorlinga, 206 F.3d 882; Cordoba-Mbsquera, 212

F.3d 1194); see also Lawal, 231 F. 3d at 1048). But see Ledeznma v.

State, 626 N.W2d 134, 2001 W 418532 (lowa 2001) (trial counsel

rendered ineffective assistance of counsel, inter alia, when he

failed to inform the defendant of his right to consular access

under Article 36 of the VCCR); State v. Reyes, 740 A . 2d 7, 13-14,

reargqunent denied, 1999 W. 743598 (Del. Super. 1999) (granting a

notion to suppress evidence because failure to advi se def endant of
his rights under Article 36 of the VCCR precluded an intelligent

wai ver of Mranda rights).

In Waldron v. INS, 17 F. 3d 511 (2d Gr. 1994), the Second

Crcuit recognized that “Article 36 of the [Vienna] Convention

provides, inter alia, that aliens shall have the freedom to

communi cate with consul ar authorities of their native country,” and
that “conpliance with our treaty obligations clearly is required,”
but nonetheless denied a detained alien’ s petition seeking to
reverse a Board of Inmgration Appeals decision to deport him and

“decline[d] to equate such a provision wth fundanmental rights,
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such as the right to counsel, which traces its origins to concepts

of due process.” 17 F.3d at 518.

Def endants cite Wal dron for the proposition that a 8§ 1983
action is not available to Standt because the VCCR did not
establish a fundanental or constitutional right. (Def. Br. at 5-6.)
The distinction between fundamental or constitutional rights and
|l esser rights is relevant in the context of habeas corpus
petitions, inmmgration appeals, and crimnal actions, because in
those contexts, only the deprivation of a fundanental
constitutional right justifies the “drastic renedy” of suppressing
probative evidence or releasing an individual fromcustody after a
prior adversarial proceeding. Salaneh, 54 F. Supp.2d at 277; see
also Li, 206 F.3d at 63 (“these renedies are reserved for
extraordi nary encroachnments upon the nost fundanental individua

rights.”). See, e.q., Cuyler v. Sullivan, 446 U.S. 335, 342-43,

100 S. C. 1708, 1715, 64 L. Ed.2d 333 (1980) (“A state prisoner
can win a federal wit of habeas corpus only upon a show ng that
the State participated in the denial of a fundanental right
protected by the Fourteenth Anendnment.”); Waldron, 17 F.3d 511, 518
(“when a regulation is promul gated to protect a fundanental right
derived from the Constitution or a federal statute, and the INS
fails to adhere to it, the challenged deportation proceeding is
invalid and a remand to the agency is required. . . On the other
hand, where an INS regul ati on does not affect fundanental rights
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derived fromthe Constitution or a federal statute, we believe it
is best to invalidate a chall enged proceedi ng only upon a show ng
of prejudice to the rights sought to be protected by the subject
regul ation.”); Rodrigues, 68 F. Supp.2d at 185 (“[A]s the effect of
[ suppression] is the |l oss of rel evant and probative evidence, this
remedy is not applied for every violation of federal law but is
reserved only for breaches of the nobst basic constitutional

rights.”).

However, as the Suprene Court recogni zed in Freestone, 8§
1983 provides a cause of action to redress the deprivation “of any
rights . . . secured by the Constitution and |laws” of the United
States, not only fundanental or constitutional rights. 520 U. S. at
340 (quoting 42 U S.C. 8§ 1983) (enphasis added). See, e.q.,

Massachusetts Board of Retirenent v. Miurgia, 427 U.S. 307, 313, 96

S. . 2562, 2566, 49 L. Ed.2d 520 (1976) (no fundanental right to

gover nnment enploynent); San Antonio | ndependent School Dist. v.

Rodriguez, 411 US. 1, 29-39, 93 S. . 1278, 1294-1300, 36 L.

Ed.2d 16 (1973) (no fundanental right to education); Ms. W v.

Tirozzi, 832 F.2d 748, 759 (2d Cr. 1987) (holding that § 1983 is
appropriate vehicle to assert violations of the Education of the
Handi capped Act (“EHA")). Therefore, whether the rights
established by the VCCR are “fundanental” or not is a question that

has no bearing here, and Waldron does not bar this Court from
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hol di ng that Standt may pursue a 8 1983 claimfor violation of his

right to consular notification under the VCCR

It appears that only one other case has addressed the
questi on whet her the VCCR creates a cogni zable § 1983 action.® 1In

Sorenson v. The City of New York, Nos. 98 G v. 3356(HB), 98 G v.

6725(HB), 2000 W. 1528282, *3 (S.D.N. Y. Cct. 16, 2000), plaintiffs
filed a 8 1983 action asserting damages for violation of the VCCR
after the plaintiff was arrested and i npri soned w t hout the benefit
of consular notification. The Honorable Harold Baer, Jr.
anal ogi zed to the crim nal suppression cases, and presuned, w t hout
directly addressing, that the defendant had standing to seek a
remedy for violation of his VCCR rights. After exploring the
reasoni ng of the crimnal cases, discussing the Wil dron deci sion,
and considering the availability of civil damages for Article 36
viol ations in other nations, the Sorenson court held that the VCCR
provi des no private right of action for noney damages under 8 1983

because “the Vi enna Convention, by its terns, does not require that

8 Although a court in the Central District of Illinois
recently noted that “[n]J]o court has addressed the issue in context
of a civil claim for nonetary damages,” Jogi v. Piland, 131 F.
Supp.2d 1024, 1026 (C.D. Ill. 2001), Sorenson was issued in
unpublished form on OCctober 16, 2000. See also Salazar .
Burresch, 47 F. Supp.2d 1105, 1114 (C. D. Cal. 1999) (granting
summary judgnent and di sm ssing 8 1983 action for violation of the
VCCR for lack of a genuine issue of material fact wthout
addr essi ng standing or renedy issues).
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such viol ati on be redressed by noney danages.” 2000 W. 1528282, at
*6.

For the reasons set forth above, neither the reasoning of
Wal dron nor that of the crimnal cases is dispositive here. The
remedy of civil damges for a plaintiff who alleges he was
unl awful Iy detained w thout consular notification is nuch |ess
“drastic” than suppressing incrimnatory evidence or dism ssing an

i ndi ctment against a properly charged crimnal defendant.

On the other hand, the Vienna Convention’s |ack of an
enunerated remedy for civil damages -- or any renedy at all --
bears further discussion. The Sorenson court reasoned that the
| ack of specified renedy, coupled with other nations’ failure to
provide a civil damages renedy for Article 36 violations, led to
the conclusion that civil danages are not avail able. 2000 W
1528282, at *6-*7. Yet the Vienna Convention does specify that the
right of consular notification “shall be exercised in conformty
with the aws and regulations of the receiving State, subject to
the proviso, however, that the said laws and regulations nust
enable full effect to be given to the purposes for which the rights
accorded under this Article are intended.” VCCR, art. 36(2). “As
with federal statutes, it is not unusual for ‘substantive rights
[[to] be defined by [treaty] but the renedi es for their enforcenent
| eft undefined or relegated wholly to the states.’” Vazquez, 92
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Colum L. Rev. at 1144 (quoting Hart & Wechsl er, The Federal Courts
and the Federal System 533 (1988)). That a cause of action for
civil damages simlar to 42 U . S.C. §8 1983 is not avail abl e in other
countries does not change the fact that such an action is a part of

the “laws and regul ations” of the United States.

C. Plaintiffs Asserting 8 1983 dains for VCCR
Violations Mist Show |Injury Rather than

Prej udi ce

Def endants contend that it is “well settled” that Standt
must show prejudice in order to proceed with his 8§ 1983 claim
(Def. Reply Br. at 3), and that summary judgnment shoul d be granted
on the VCCR cl ai m because Standt cannot neet this standard. Yet
the prejudice requirenent was developed in the crimnal and
immgration contexts, and is not applicable here for the sane
reasons already discussed. Instead, as in other 8§ 1983 contexts,
a plaintiff bringing suit under the VCCR need only show that the

violation injured him

In crimnal suppression and deportation contexts, the
party seeking relief nust denonstrate that the violation of his
non- f undanental rights prejudiced him or, in other words, that the

out cone of the adversarial proceedi ng agai nst hi mwould have been
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different. See, e.qg., In Breard v. Geene, for exanple, the

Suprene Court reasoned that:

[e]ven were Breard's Vienna Convention claim properly
raised and proved, it is extrenely doubtful that the
violation should result in the overturning of a final
j udgnment of conviction without sonme showing that the
violation had an effect on the trial... Breard's
asserted prejudice -- that had the Vi enna Conventi on been
foll owed, he would have accepted the State's offer to
forgo the death penalty inreturn for a plea of guilty --
is far nore speculative than the clains of prejudice
courts routinely reject in those cases were an inmate
all eges that his plea of guilty was infected by attorney
error.

523 U.S. at 538, 118 S. Ct. at 1355, 140 L. Ed.2d at 538. See al so

Strickland v. Washi ngton, 466 U.S. 668, 694, 104 S. . 2052, 2068

80 L. Ed.2d 674 (1984) (defining outcone-determ native test for
prejudice); Santos, 235 F.3d at 1107 (holding that crimnal

def endant nust show prejudice to justify suppression as renedy for
VCCR violation); MWldron, 17 F.3d at 518 (no relief from
deportation order wthout show ng prejudice). The prejudice
requi renent seeks to balance the need for a fair crimnal tria

process wth the constraints of judicial econony where a

defendant’s liberty is at stake. See, e.qg., H Il v. Lockhart, 474

usS 52, 57-8, 106 S. C. 366, 369-70, 88 L. Ed.2d 203 (1985).
Thus, the Second Circuit has explained that Wal dron "requires that
a petitioner nust denonstrate that the failure to afford the

privilege of comunication [under an INS regulation enacted
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pursuant to the VCCR] 'prejudiced [petitioner] in his preparation

of a defense to the deportation charges.'" Douglas v. INS, 28 F. 3d

241, 246 (2d Cr. 1994) (citing Waldron, 17 F. 3d at 519).

In contrast, prejudice need not be shown in 8§ 1983
actions, which seek nonetary damages for unlawful acts commtted
under color of state law, rather than a renedy which wll
conprom se the validity or possibility of a conviction. Such a
requi renent would be inpossible to neet in the circunstances
presented here, where the plaintiff in fact prevailed at an
adversarial hearing. More inportantly, it has been clearly
established that a § 1983 plaintiff nust assert nerely that he was
“injured” in order to pursue a 8 1983 claim 42 U S.C. § 1983; see

Texas v. Lesage, 28 U S 18, 20, 120 S. C. 467, 468 (1999

(plaintiff may not pursue 8 1983 action absent *“cognizable
injury”). Pronouncenents that “courts have unani nously held that
in order for a foreign national to win relief for a Convention
violation, he or she nust show that the lack of consular
notification prejudiced his or her case,” Rodrigues, 68 F. Supp.2d
at 183, overlook the fact that every court to have addressed
whet her the VCCR includes a prejudice requirenent has done so in
the context of a crimnal or immgration case, not a § 1983

action.?

® As it held that the plaintiff could not maintain a § 1983
action for the violation of VCCR right to consular notification
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The anended conpl ai nt all eges that Standt was injured as
a result of the wviolation of his VCCR right to consular
notification. (Conpl. 99 117.) Def endants argue that Standt
cannot maintain the claim because he in fact conferred with a
representative from the German Consulate prior to his rel ease
(Def. Br. at 10 (“any all eged prejudice would be harm ess in any
event”).) However, aside fromthat fact that Standt was granted
access to his consulate froma nurse at St. Luke’s Hospital despite
t he defendants, the defendants’ |egal argunents are not facts. The
def endants have failed to introduce evidence to create a genuine

i ssue of fact on the question of Standt’s injury.

The conpl ai nt al |l eges that t he def endants deprived St andt
of his rights under the Vienna Convention by failing to allow him
to communicate with a representative of the German Consul ate,
t her eby causing himdamages in violation of 42 U S.C. 8§ 1983. As
the Vi enna Convention confers a private right of action on persons
in Standt’s situation, which may be pursued in the United States
t hrough the vehicle of 8 1983 “in conformty with the laws” of the
United States, VCCR, art. 36(2), defendants’ notion for summary

judgnent on this claimis denied.

under the plain | anguage of the Treaty, the Sorenson court did not
reach the prejudi ce question.
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[11. Summary Judgnment is Denied as to the Fal se Arrest
and | nprisonnent d ai ns

Def endants seek summary judgnent on the fal se arrest and
i nprisonment claimon the grounds that (1) there was probabl e cause
to arrest Standt, and (2) the individual defendants are protected

by the doctrine of qualified imunity. See Calama v. Gty of New

York, 879 F.2d 1025, 1035-36 (2d G r. 1989) (holding that qualified
immunity applies to both state law and section 1983 clains).

Nei t her argunent is sufficient to divert this claimfroma jury.

A. Pr obabl e Cause

Probabl e cause exists when officers "have know edge or
reasonably trustworthy information of facts and circunstances that
are sufficient to warrant a person of reasonable caution in the
belief that the person to be arrested has conmtted or is

commtting a crine." Posr v. Court Oficers Shield #207, 180 F. 3d

409, 414 (2d Gr. 1999) (quoting Weyant v. Okst, 101 F. 3 845, 852

(2d Cir. 1996)). The test for probable cause is objective; the
officer’s subjective belief at the tine of arrest is irrelevant.

See, e.qg., Martinez v. Sinonetti, 202 F.2d 625, 633 (2d G r. 2000)

(citing Wlson v. Layne, 526 U S. 603, 119 S. C. 1692, 1700, 143

L. Ed.2d 818 (1999)). The Suprene Court has recently held that a

police officer may arrest a suspect based on probable cause to
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believe he has commtted no nore than a mnor traffic offense

Atwater v. Cty of Lago Vista, --- US ----, 121 S. C. 1536

1557, 149 L. Ed.2d 549 (2001).

Every material fact pertaining to the existence of
probabl e cause to arrest Standt is disputed. Tuozzolo alleges he
did not see Standt wearing a seatbelt, in clear violation of the
seatbelt |aw. Standt says he was wearing one -— and that the
vehicle was equipped with an automatic shoulder belt feature

Tuozzolo alleges that Standt’s eyes were bl oodshot and that he

failed to walk a straight line wth heel to toe. See, e.qg., People

v. Blajeski, 125 A D.2d 582, 509 N. Y. S.2d 648 (N. Y. App. Div. 1986)

(bl oodshot eyes and field sobriety test results, inter alia,

establ i shed probable cause to arrest the defendant for driving
while intoxicated). Standt avers that his eyes were not bl oodshot,
that he wal ked the straight |line but was never told to walk it in

the “heel to toe” nethod.

Finally, Tuozzol o contends that he had probabl e cause to
arrest Standt because he had no way of verifying the validity of

Standt’s Gernman driver’'s license. See People v. Watson, 177 A D. 2d

676, 676, 576 N.Y.S.2d 370, 370 (N. Y. App. Dv. 1991) (“Driving
without alicenseis atraffic infraction which justifies a police
officer's imedi ate arrest of the unlicensed operator. See Vehicle

and Traffic Law 8 509.”7), appeal denied, 79 N.Y.2d 954, 592 N.E. 2d
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816, 583 N.Y.S.2d 208 (N. Y. 1992) (table). It is undisputed that
Standt is a German citizen and resident who provided a Gernman
driver’s |icense upon request. New York |aw all ows nonresidents to
drive onits roads with Iicenses issued abroad. Specifically, the

Vehicl e and Traffic Law provides:

A person of the age of sixteen years and upwards who
shall be a nonresident of this state, and a resident of
a state, territory, federal district or foreign country
having | aws, with which such person has conplied, which
require such person, in order to operate a notor vehicle
or notorcycle therein, to be |icensed, may operate or
drive a notor vehicle or notorcycle on the public
hi ghways of this state w thout being so |licensed under
this chapter....

N.Y. V.T.L. 8 250(2). Standt avers that his |license was valid.

However, the relevant inquiry is not whether the |icense
was in fact valid, but whether the facts as known to Oficer
Tuozzolo at the time of the stop would | ead a reasonabl e officer to
believe a violation of the traffic laws was in progress. See,

e.q., Rcciuti v. New York Transit Authority, 124 F. 3d 123, 128 (2d

Cr. 1997). Def endants aver that an officer’'s inability to
determ ne whether a foreign license was valid at the scene of a
traffic stop gives rise to probable cause to arrest. (Def. Br. at
12.) Yet such a rul e woul d enabl e the detention of all nonresident
drivers on New York roads with passport in |anguages that police
officers are unable to conprehend and eviscerate 8 250(2) of the
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Vehicle and Traffic Law Therefore, wthout nore, Tuozzolo' s
inability to verify the validity of Standt’s |license on the scene
did not give rise to probable cause to arrest him or issue a

sumons for driving without a |icense.

In short, there is a genuine issue of material fact as to
whet her a reasonable officer would have believed that Standt was
violating New York’s traffic laws. It is premature to determ ne

whet her probabl e cause exi sted.

B. Qualified I munity

Qualified immunity insulates a police officer from
ltability for civil rights violations commtted in the course of
duty if (1) the officer believed in good faith that his conduct was
lawful ; and (2) it was objectively reasonable for himto believe
that his actions did not violate an arrestee’s rights in |ight of
clearly established law and the information available to the

officer at the tinme of the arrest. Anderson v. Crei ghton, 483 U. S.

635, 641, 107 S. . 3034 (1987); Tierney v. Davidson, 133 F.3d

189, 196 (2d G r. 1998) ("The objective reasonabl eness test is net
if "officers of reasonable conpetence could disagree' on the
legality of the defendant's actions.") (internal quotation marks

omtted). An officer's actions wll be found objectively
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unreasonabl e, and summary judgnent will be denied only if "no
of fi cer of reasonabl e conpetence coul d have nade t he sanme choice in

simlar circunstances." Lennon v. Mller, 66 F.3d 416, 420-21 (2d

Gr. 1995).

In Saucier v. Katz, 121 S. C. 2151, 2158 (2001), the

Suprenme Court recently reiterated that not every error deprives an
officer of qualified inmmunity, because “reasonabl e m stakes can be
made as to the legal constraints on particular police conduct.”

121 S. C. at 2158; see al so Anderson, 483 U S. at 640, 107 S. C

at 3040 (“We have recognized that it is inevitable that |aw
enforcement officials will in sonme cases reasonably but m stakenly
concl ude t hat probabl e cause is present, and we have i ndi cated t hat
in such cases those officials -- like other officials who act in
ways they reasonably believe to be lawful -- should not be held
personally liable.”). Thus, “evenif a court were to hold that the
officer violated the Fourth Arendnent ..., Anderson still operates
to grant officers immunity for reasonable mstakes as to the

legality of their actions. “ Saucier, 121 F. C. at 2158-59.

An arresting officer is entitled to qualified inmunity
froma claimfor false arrest and inprisonnent if "either (a) it
was obj ectively reasonable for the officer to believe that probabl e
cause existed, or (b) officers of reasonable conpetence could
di sagree on whether the probable cause test was net." Lennon v.
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MIller, 66 F.3d 416, 424 (2d Cr. 1995) (quoting Wachtler v. County

of Herkinmer, 35 F.3d 77, 80 (2d Cir. 1994).

This "route to exoneration . . . has its principal focus
on the particular facts of the case" and can lead to sunmary
judgnent if the defendant "adduce[s] sufficient facts [such] that
no reasonable jury, looking at the evidence in the I|ight nost
favorable to, and drawing all inferences nost favorable to, the
plaintiffs, could conclude that it was objectively unreasonabl e for
the defendant[ ]" to believe that he acted in violation of an

established federally protected right. Robinson v. Via, 821 F.3d

913, 921 (2d Cir. 1987) (quoting Halperin v. Kissinger, 807 F.2d

180, 189 (D.C. Cr. 1986) (Scalia, J., sitting by designation)).

Because the material facts of the interaction between
Standt and the defendants at the checkpoint in the early norning
hours of January 27, 1999 are in such “serious dispute,” see supra,
it is premature to deci de whet her probabl e cause existed to arrest
Standt or whether the actions of the officers were objectively
reasonable. Lennon, 66 F.3d at 421 (“Di sputes over reasonabl eness

are usually fact questions for juries.”) (quoting Warren v. Dwer,

906 F.2d 70, 76 (2d Gr.), cert. denied, 498 U. S. 967, 111 S. C

431, 112 L. Ed.2d 414 (1990)). Al though courts should rule on
qualified imunity defenses “early in the proceedings so that the

costs and expenses of trial are avoided where the defense is
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di spositive,” Saucier, 121 S. C. at 2155, the question of
qualified inmmunity in this case revol ves around di sputed i ssues of

mat erial fact, and therefore may not be resolved at this juncture.

Summary judgnent on the false arrest and inprisonnment

claimis denied.

V. Summary Judgnent is Ganted on the Mlicious
Prosecuti on d ai m

Finally, defendants seek summary judgnent on the
mal i ci ous prosecution claimon the grounds that (1) probabl e cause
existed; (2) the defendants did not take an active part in the
prosecution of Standt; (3) contend that traffic infractions may not
be the subject of malicious prosecution actions because they are
civil, rather than crimnal, in nature; and (4) there is no
evi dence that the defendants acted with malice. (Def. Br. at 15-

16.)

The el enents of nmalicious prosecution under New York | aw
are: (1) the initiation and continuation of a crimnal proceeding
by the defendant against the plaintiff; (2) lack of probabl e cause
for comencing the crimnal proceeding; (3) actual malice; and (4)

the term nation of the proceeding in favor of the accused. Cook v.
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Shel don, 41 F.3d 73, 79 (2d Cir. 1994); Smth-Hunter v. Harvey, 95

N.Y.2d 191, 195, 712 N.Y.S.2d 438 (2000).

The second, third and fourth factors have been satisfied
here. As discussed above, there is a triable issue of fact as to
whet her probabl e cause existed for the arrest of Standt. For the
sane reason, it is premature to determ ne whether actual malice

notivated the initiation of the proceedings. See Chi nurenga V.

Cty of New York, 45 F. Supp.2d 337, 344 (S.D.N. Y. 1999) (finding

that triable issue of fact necessarily existed as to nalice where
jury could find that probable cause was |acking). Both summonses

were dismssed in traffic court after an adversarial proceeding.

In order to satisfy the first elenment of nmalicious
prosecution, a plaintiff nust show that the defendant in question
either initiated crimnal charges or played an active role in

facilitating the filing by others. See Ricciuti v. NY .C Transit

Auth., 124 F.3d 123, 130 (2d Cr. 1997). In support of his
argunent that his traffic court proceedings were crimnal in
nature, the plaintiff has noted the Vehicle and Traffic Law s
provision that driving without a |license “shall be punishable by a
fine of not less than fifty nor nore than two hundred dollars, or
by inprisonnment for not nore than fifteen days, or by both such
fine and inprisonnment.” N Y. V.T.L. 8 509(1) (MKinney' s 2001).
On the other hand, the defendants contend that in New York, both
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driving without a license and driving without a seatbelt are

traffic infractions, not crimnal violations. See People .

Giffin, 456 N.Y.S. 2d 334, 339 (1982) (“Driving without a |license
is atraffic infraction.”); NY. V.T.L. 8§ 1229-(c)(5) (MKinney’s
2001) (driving wthout a seatbelt punishable by maxi num fine of

$50).

Despite the availability of inprisonnent as a puni shnent
for violation of the law against driving without a |icense, the
Vehicle and Traffic Law specifically states that a “traffic
infractionis not a crinme and the puni shnent i nposed t herefor shal
not be deened for any purpose a penal or crimnal punishnment.”
N.Y. V.T.L. 8 155 (McKinney's 2001); see also N.Y. V.T.L. 8§ 1800(a)
(McKinney's 2001) (“It is a traffic infraction for any person to
violate any of the provisions of this chapter or of any | ocal |aw,
ordi nance, order, rule or regulation adopted pursuant to this
chapter, unless such violation is by this chapter or other |aw of
this state declared to be a m sdeneanor or a felony.”); N Y. Penal
L. 8§ 55.10(4) (MKinney's 2001) (“Notw thstanding any other
provision of this section, an offense which is defined as a
"traffic infraction" shall not be deened a violation or a

m sdeneanor by virtue of the sentence prescribed therefor.”).

As violation of 8 509 is not a crimnal offense, the
traffic court proceeding is civil in nature, a regulatory rather
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than a “crimnal proceeding.” Therefore, the first elenent of the
mal i ci ous prosecution clai mcannot be nmet, and summary judgnent is

granted on that claim

Concl usi on

For the foregoing reasons, the defendants’ notion for

partial summary judgnent is granted in part and denied in part.

It is so ordered.

New Yor k, NY
July 18, 2001 ROBERT W SVEET
U. S. D J.
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